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[X] Two-Plan Model Plans

SUBJECT: LINGUISTIC SERVICES

PURPOSE

This policy letter provides clanification regarding Medi-Cal managed care plans'
(hereafter referred 1o as Plans) contract requirements relative to the provision of cultural and
hnguistic services.

GOAL

To assure the imited English proficient (LEP) Medi-Cal Plan members equal access to
health care services through the provision of high quality interpreter and linguistic services.

FOLICY

L Civil Rights Act of 1964

Title VT ol the Civil Rights Act prohibits recipients of federal funds from providing
services 1o LEP persons that are limiled in scope or lower in quality than those provided
to others. An individual's participation in a federally funded program or activity may not
be limited on the basis of LEP. Since Medi-Cal is partially funded by federal funds, all
Plans must ensure that all Medi-Cal LEP members have equal access to all health care
SETWICES.
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To comply with the Civil Rights Act of 1964, all Plans must develop and implement
policies and procedures for ensuring access to interpreter services for all LEP members.
(all LEP members mean all members who are limited English proficient, including those
who speak a language other than one of the threshold languages defined below.) The
Plan’s procedures must include cnsuring compliance of the subcontracted providers to
these requirements. An option for ensuring subcontractors’ compliance is via their
subcontracts. In addition, Plan’s procedures must ensure that LEP members will not be
subjected to unreasonable delays in receiving appropriate interpreter services when the
need for such services is identified by the provider or requested by the LEP member.

Interpreter services must be available on 2 24-hour basis. This can be accomplished by
on-site interpreters or by assigning a LEP member 1o a physician able to provide services
n the member's language. In addition, Plans may employ bilingual or multilingual
membership staff who can interpret for providers or use contracted community-based
organization for interpreter services [If these face-to-face services are not feasible, Plans
may use the telephone language lines for interpreter services, The intent of the
contractual requirement is not to have Plans rely solely on telephone language lines for
interpreter services, Rather, telephone interpreter services should supplement
face-to-face interprefer services, which is a more effective means of communication.

Plans must not require, or suggest 10 LEP members, that they must provide their own
interpreters. The use of family, friends, and panticularly minors, may compromise the
reliability of medical information. LEP members may be reluctant 1o reveal personal and
confidential information to family members, friends or minors. Tn addition, family,
friends and minors are not trained m interpretation skills. Use of such persons could
result in a breach of confidentiality or reluctance on the part of beneficianes to reveal
personal information critical to their situations. In a medical setting, reluctance or failure
to reveal critical personal information could have serious, even life threatening, health
consequences. In addition, family, friends and minors may not be competent to act as
interpreters, since they may lack familiarty with specialized terminology. However, a
family member or friend may be used ns an interpreter if this is requested by the LEP
individual after being informed he/she has the right to use fres interpreter services. The
use of such an interpreter should not compromise the effectiveness of services nor violale
the beneficiary’s confidentiality. Plans must ensure that their providers document the
request or refusal of language/interpreter services by a LEP member in the medical
record.
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1L Threshold Languages

Threshold languages in each county are designated by the Department of Health Services.
These are primary languages spoken by LEP population groups meeting a numeric
threshold of 3,000 eligible beneficiarics residing in a county. Additionally, languages
spoken by a population of eligible LEP beneficiaries residing in a county, who meet the
concentration standard of 1,000 in a single ZIP code or 1,500 in two contiguous ZIP
codes, are also considered threshold languages for a county.

Plans with threshold language requirements must provide the following:

1y Interpreter services at key points of contact (medical and nonmedical) for
members whose language proficiency is in one of the threshold languages.
Moedical points of contact include face-to-face or telephone encounters with
providers (physicians, physician extenders, registered nurses, pharmacist, or other
personnel) who provide medical or health care advice 1o members. Plans are
encouraged to mainiain a provider network (at a minimum, primary care
providers) with sufficient number of bilingual and multilingual providers and
provider staff who speak some of the threshold languages. Plans must list the
language capabilities of these providers in their network directories (see Policy
Letter 98-12). Plans must also ensure access to inlerpreler services at all network
pharmacy sites during pharmacy service hours. At @ minimum, telephone
nterpreter services must be available in the threshold languages if requested by a
LEP member for pharmacy counseling on drug dosages, drug interactions,
contraindications, adverse reactions, etc.
Nonmedical points of contacts include membership services, appointment
services, and member orientation sessions.

2. Procedures for referring members to culterally and linguistically sppropriate
services. Plans must ensure that network providers are aware of these services.

3. Signage and written materials which have been translated into threshold
languages.

II.  Assessing and Monitoring Effectiveness of Linguistic Services

Some Plans have the following contract requirements:

L “Assess, identify, and report the linguistic capabilities of interpreters or bilingual
health plan and contracted staff.™
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V.

r “Develop and implement standards and performance requirements for the
provision of linguistic services and monitor the performance of the individuals
who provide linguistic services.”

Plans with these contract requirements must implement procedures to monitor the
language capability of providers listed in the provider directory as speaking specific
languages. At a minimum, there must be documentation of whether it is the provider or
the office staff who has the language skill(s), and this information must be updated 2t
least annually. Plans must also implement performance requirements for interpreters. At
a minimum, Plans must develop procedures for assessing interpreters’ capabilities, These
may include, but are not limited to, the following:

1. Written or oral assessment of bilingual skills.

2. Documentation of the number of years of employment the individual has as an
interpreter andor translator.

3. Documentation of successful completion of a specific type of interpreter training
programs (i.¢., medical, legal, court, semi-technical, etc.).

4, Other reasonable altemative documentation of interpreter capability.

Plans must also continoously evaluate the effectiveness of its linguistic services program.
Plans® review and monitoring of its linguistic services must have a direct link to the
Plans’ quality improvement processes. Procedures for continuous evaluation of the
effectiveness of linguistic services may include, but are not limited 10, analysis of
grievances and complaint logs regarding communication or language problems and
assessment of member satisfaction with the quality and availability of interpreter services.

Plans are strongly encouraged to centralize the coordination and monitoring of linguistic
services within one department or by a coordinator, This coordinator or depariment
would oversee the educational programi(s) developed for Plan staff, providers, and
provider staff on interpreter services, implementsation of bilingeal proficiency guidelines,
and the coordination and monitoring of interpreter services.

Member Informing
All Plans must inform their members of the availability of linguistic services. Ata

minimum, the membership material must include information regarding the member's
right to:
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4,

3

Interpreter services al no charge when accessing health care. For example, at the
time appointments with primary care providers are made, interpreter services
should be offered 1w LEP patients.

Mot use friends or family members as interpreters, unless specifically requested by
the member. The Plan or plan provider must document member’s refusal to
accept the services of a qualified interpreter.

Request face-to-face or telephone interpreter services during discussions of
complex medical mformation such as diagnoses of complex medical conditions
and accompanying proposed treatment options; explanations of complicated plans
of care or discussions of complex procedures.

Receive informing documents translated into threshold languages (Refer 1o
Translation of Written Informing Materials, MMCD Policy Letter 99-04),

File grievances or complaints if linguistic needs are not met.

DISCUSSION

@ Guidelines for Determining Bilingual Profici

Plans are encouraged 10 use the following guidelines for ensuring appropriate bilingual
proficiency in nonmedical and medical settings. These guidelines apply to both on-site
and telephone interpretation,

Nenmedical Key Points of Contact

It is important for persons providing interpretation in nonmedical environments to
have conversational fluency in both the target language and English, This
includes speaking in a grammatically correct manner for statements and questions,
comprehension of spoken language related 10 both health care settings and Plan
member services. Adequate vocabulary includes fluent use and accurate
pronunciation of managed care terminology, forms of address, greetings,
directions, time of day, days of the week, names of the months, Plan services
process, and personne]l. Nonmedical interpreters are able to assist limited English
proficient members to complete forms, in English, appropriate to the specific
setting or circumstance, Individuals interpreting in nonmedical settings should
also be able 1o precisely explain nonclinical consent forms (transfer of medical
records, admission forms, advance directives).
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. Medical Key Points of Contact

Persons providing language services at medical points of contact should have all
of the language skills required of those who interpret a1 nonmedical points of
contact histed above, as well as proficiency related 1o clinical seutings. Persons
who interpret in medical settings should be fluent in medical terminology in both
languages (anatomical terms, body processes and physiology, symptoms, common
disease names and processes, common etiologic terms, clinical procedures,
instructions, and treatment plans). These persons should have the appropriate
training to take or assist with gathering information for an accurate medical
history; they should also be able to assist providers by interpreting clinically
related consent forms.

It is important for the Plan managers, stafi, and providers to participate in a cultural and
linguistic education and awareness program. Such a program provides an understanding
of the role of skilled interpretation in the provision of high quality health care services to
LEP members. It enhances the Plan's ability to meet the cultural and linguistic contract
requirements and serves 1o remind network providers of their obligation to bridge
communication gaps. Quality imerpreter services provided in a culturally competent
manner enhances the ability of the members to comply with treatment programs, thereby
enhancing the potential for good outcomes and reducing the potential for legal liabilities
Educational programs may be implemented through newsletters, one-on-one instroction,
the provider manual, workshops, or other methods as determined by the Plan.

The educational and informational program may include, but is not limited to, the
following:

1. The Department of Health and Human Service's Guidance Memorandum on Title
V1 Prohibition Against National Origin Discimination--Persons with
Limited-English Proficiency (Enclosure I).

2. Information on Plan and provider legal vulnerability with respect o inadequate
provision of interpreter services. The National Health Law Institute’s report on
“Ensuring Linguistic Access in Health Care Settings: Legal Rights and
Responsibilities,” 1998, Executive Summary (Enclosure IT).

3. Senate Bill 1840 amended the Section 1259, Health and Safety Code,

(Enclosure I11).
4, A list of resources 1o assist medical interpreters (e.g., glossaries and dictionaries).
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3. Information on appropriate skills lor persons who interpret, e.g., medical
terminology, interactive skills, ethics related o confidentiality, and accuracy.

. Lists of training and resting resources for maintaining and enhancing interpreter
skills.

7. Tips or training for providers on how to work effectively with interpreters.

If you have any questions regarding this policy letter, please contact your contract

é;a_w.hﬁ%;.é..u

Susanne M. Hughes
Acting Chief
Medi-Cal Managed Care Division

Enclosures
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1. BACKGROUND

This memorandum is intended to offer guidance to staff of the
Office for Civil Rights (OCR} with respect to its enforcement of
the responsibllities of reciplents of Federal financial
assistance from HHS to persons with Limited-English Proficiency
(LEF), pursuant to Title VI of the Civil Rights Act of 1984,
2000d et seg. ("Title VI™). Such recipients include hospitals,
managed care providers, clinics and other health care providers
as well as sogial service agencies and other institutions or
antities that receive assistance from HHS. This document will
provide guidance to OCR investigators in assessing compliance,
negotiating veluntary compllance, and providing technical
agsistance. It also stresses flexXibility, particularly for small
previdaers, in choosing methods to meet their responsibilities to
LEP persons. Through OCR's investigative activities in this

G ares, bota recipients and LEP beneficiarles will be made more

= aware of their respective cbligations with respect to the
provision and receipt of services.

The guidance is intended to clarify standards consistent with
case law and well established legal principles that have been

developed under Title VI.

Section 601 of Title VI states that "no person in the United
States shall on the ground of race, color or national corigin, be
excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity
receiving Federal financial assistance.® Regulations
implementing Title VI which are published at 45 C.F.R. Part 80,
specifically provide that a recipient may not discriminate and
may net, directly or through contractual or cocther arrangemants,
use criteria or methods of administration which have the affact
of subjecting individuals to discrimination because of their
race, color or national origin, or have the effect of defeating
or substantially impairing accomplishment of the cbjectives of
the program with respact to individuals of a particular, race,
color or natiocnal eorigin.




The statute and regulations prohibit recipients from adepting and
implementing policies and procedures that exclude or have the
effect of excluding or lismlting the participation of
beneficiaries in their programs, benefits or activities on the
basie of race, color or national origin. Accordingly, a
recipient must ensure that ite policies do not have the effect of
axcluding from, or limiting the participation of, such persons in
1ts programs and activities, en the basis of national crigin.
Such a recipient should take reascnable steps to provide services
and information in appropriate languages other than English in
order to ensure that LEP persons are effsctively informed and can
effectively participate in and benefit from its programs.

English is the predominant language of the United States and
according to the 19%0 Census is spoken by 953% of its residents.
Of those residents who speak languages other than English at
home, the 18%0 Census reports that 57% of U.S5. residents above
the age of four speak English "well to very well." The United
States is also, however, home to millions of national originm
minority individuals who are limited in their ability to speak,
read, write and understand the English language. The language
barriers experienced by these LEP persons can result in limiting
their access to critical public health, hospital and other
medical and social services to which they are legally entitled
and can limit their ability to receive notice of or understand
what services are available to them. Because of thesa language
barriers, LEF persons are often excluded from programs or
expariance delavs or denials of sarvices from recipients of
Federal assistance. Such exclusions, delays or denials may
constitute discrimination on the basis of national origin, in
violation of Title VI.

LEP persons can and coften do encounter barriers to health and
social services at nearly every level within such programs. The
primary reason for this difficulty is the language barrier that
often confronts LEP persons who attempt to obtain health care qnd
soclal services. Many health and soccial service pregrams provide
information about their services in English only. Many LEFP _
persons presenting at hospitals or medical clinics are faced with
receptionists, nurses and doctors who speak English only, and
often interviews to determine eligibility for medical care or
social services are conducted by intake workers who speak English

only.
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The language barrier faced by LEP perscons in need of medical care
and/or social services severely limits their ability te gain
access to these services and to participate in these programs.

In addition, the language barrier often results in the denial of
medical care or social services, delays in the receipt of such
care and services, or the provision of care and services based on
inaccurate or incomplete information. Services denied, delayed
or provided under such circumstances could have serious
conseguences for an LEP patient as well as for a provider of
medical care. Some states recognize the seriousness of the
problem and reguire providers to offer language assistance to
patients in certain medical care settings.

Thie guidance zets out factors for OCR staff to consider in
determining whether federally-assisted providers of medical care
or social sarvices are taking steps te overcome language barriers
to health care and social services encountered by LEP persons.
The guidance emphasizes flexibility to providers in choosing the
language assistance options they will employ. Thus, small
providers and/or providers wheo serve only one or twa language
groups may be able to meet their responsibilities by choosing
fewar or different cptions than the options selected by larger
providers or those providers serving —:zny language groups.

The U.5. Suprema Court, in Lau v. Nichols, 414 U.5. 563 [(1374),
recognized that reciplents of Federal financial assistance have

an affirmative responsibility, pursuant ta Title VI, to provide
LEP persona with meaningful opportunity to participate in public
programs. In i i  the Supreme Court ruled that a
echool systern's failure to provide English language instruction
to students of Chinese ancestry who do not speak English denied
the students a meaningful ocpportunity to participate in a public
HdﬂEaFiunal program in vielation of the Civil Rights Act of
1964,

" The Lay decision affirmed the U.5. Department of Education's
Policy Memorandum issued on May 25, 1970, titled "Identification of
Discriminatien and the Denial of Services on the Bagis of National
origin®, 35 Fed. Reg. 11,595. The memcrandum states 1in part:
"Where the inability to speak and understand the English language
excludes national origin minority group children from effective
participation in the educational program offered by a school
district, the district must take affirmative steps to rectify the
language deficiency in order to open its instructicnal program to
these studants.”




Since the Lay decision, OCR has conducted a number of complaint
investigations and compliance and pre-grant reviews invelving
language barriers that impede the access of LEP persons to -
federally-assisted health and medical care and social services.
OCR has feund that where language barriers exist, eligible LEP
perscns are often excluded from programs, denied medical services
or suffer long delays in the receipt of health and social
services. Where such barriers discriminate cr have had the
affect of discriminating on tha basis of national origin, OCR has
required recipients to provide language assistance to LEP
persons.

OCR's position as set forth in this document is fully conaistent
with a govermment-wide Title VI regulation issued by the
Department of Justice (DOJ) in 1975, "Coordination of Enforcement
of Nondiscrimination in Federally Assisted Programs,"™ 28 C.F.R.
Subpart F. The DOJ regulaticn addresses the circumstances in
which recipients must provide language assistance, in written
form, to LEP persons.’ The DOJ regulation does not address

the guestion of oral language assistance. OCR's experience in
conducting complaint investigations and compliance and pre-grant
reviews demonstrates that oral communication between recipients
and program beneficiaries is an integral part of the exchange
that pust ococur in order for assizted programs and activitias to
appropriately function. Thus, OCR's longstanditg position has
been that recipients may be required to provide cral language
agsistance in languages octher than English. This statement
affirms this positien.

II. DRISCUSSION
A. Who is Coverad

All entities that receive Federal financial assistance from HHS,
eithar directly or indirectly through a subgrant or subcontract,
are covered by this guidance. Covered entities would thus

? The DOJ coordination regulations at 28 C.F.R. Section 42.405
fd} (1) provide that "[wlhere a significant number or proportion of
the population eligible to be served or likely to be directly
affected by a federally assisted program (e.g. affected by
ralocation) needs service or information in a language other than
English in order effectively to be informed of or to participate in
the program, the recipient shall take reazonable steps, considering
the scope of the program and the size and concantration of such
population, to provide information in appropriate languages to such
persons. This regquirenant applies with regard to written material
of the type which is crdinarily distributed to the publie.™
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include any state or local agency, private institution or
organization, or any public or private individual that operates,
provides or engages in health, medical or social service programs
and activities that receive or benefit from HHS assistance.

B. Ensuring Egqual Access to LEP Persons

All recipients have the responsibility for ensuring that their
policies and procedures do not deny or have the effect of denying
such LEP parscns egual access to federally assisted health,
medical and social service programs, benefits and services for
which such perscons gualify.

The key to ensuring egual access to benefits and services for LEP
perscns, is to ensure the servi_e provider ana tue LEP client can
communicate effectively, i.¢,, the LEP client should be given
information about, and be able to understand, the services that
can ke provided by the recipient to address his/her situation and
must be able to communicate his/her situation to the recipient
service provider. Recipients are more likely to utilize
affective communication if they approach thisz responszibility in a
structured rather than on an ad hoc basis.”®

Developing policies and procedures for addressing the language
assistance needs of LEF persons may best be accomplished through
an assessment of the points of contact in the program or activity
where language assistance is likely to be neaded, the non-English
languages that are most likely to be encountered, the rescurces
that will be needed to fulfill this responsibility and the
location and/or availlability of such resources. In identifying
available resources, recipients may find it helpful to consult
with national eorigin organizations and groups in their service
areas. Achleving effective communication with LEP persons may
require the recipient to take all or some of the following steps
at no cost or additional burden to the LEFP beneficliary:

o Have a procedure for identifving the language needs of
patients/clients.

© Have ready access to, and provide services of, proficient
interpreters in a timely manner during hours of operation.

o Develop written policies and procedures regarding
interprater sarvices.

o Disseminate interpreter policies and procedures to staff
and ensure staff awareness of these pelicies and
procedures and of their Title VI obligations to LEF
parsons.

A requirement to ensure effective communication is also
found in the area of disability discrimination law. See 28 C.F.R.
Sa@ction 35.180{a), 45 C.F.R. Section 84.52(c) and 45 C.F.R.
Section BS.51(a).




C. Interpreter Services

In determining the type of interpreter services that will be
provided, a recipient has several options. To meetr its Title VI
responsibility with respect to the provision of interpreter
services a recipient may:

Hire bilingual staff

Hire staff interpreters

Use volunteer staff interpreters

Arsange for the services of volunteer community
interpreters

Contract with an outside interpreter service

Use a telephone interpreter service such as the AT&ET
Laiguage Line

o Develeop a notification and outreach plan for LEFP
beneficiaries,

Qooo

Qo

Factors that may be considered by a recipient in determining
which option(s) will best meet its needs and the needs of its LEP
beneficlaries are its size, the size of the LEP pepulation it
serves, the setting in which interpreter services are needed, the
availability of staff members and/er volunteers to provide
interpreter services during its hours of operation and the
proficiency of available staff members or volunteerz= available to
provide the needed services.

A recipient should not require a beneficiary to use friands or
family members as interpreters. Use of such persons could result
in & breach of confidentlality or reluctance on the part of
beneficiaries to reveal persconal information critical to their
situations, to family or friends. In a medical setting,
reluctance or failure to reveal critical personal information
could have serious, even life threatening, health conseguences.
In addition, family and friends may not be compatent to act as
interpreters, since they may lack familiarity with specialized
terminology. However, a family member or friend may be usad as
an interpreter if this approach is requested by the LEP
individual and the usa of such a person would not compromise the
effectiveness of services or viclate the beneficiary's
confidentiality, and the beneficiary is advised that a free
interprater iz available.

A recipient should ensure that it uses persons who are competent
to provide interpreter services. Competency does not necessarily
mean formal certification as an interpreter, though this
certification generally is preferable. However, the competency
requirement does contemplate proficiency inm both English and the
other language, corientation or training which includes the ethics
of interpreting, and fundamental knowledge in both languages of
any specialized terms and concepts peculiar to the recipient's
program or activity. For example, a hospital or medical clinic
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could use a nurse as a volunteer staff interpreter for a Hispanie
beneficiary if the nurse speaks both English and Spanish
proficiently. It can be assumed that in additien to language
skills enabling the relay of critical information about the
patient to medical perscnnel, the nurse will be sufficiently
familiar with medical terminology to convey the medical meaning
and importance of what is being communicated to the LEP patient.
However, it would be inappropriate to use a person who had little
knowledge of medical terms or a person who spoke English poorly.
Similarly, it would be inappropriate toc rely on a medical student
whe worked part-tire and had learned some Spanish but did not
speak the language proficiently. While the student would
understand the medical terminclogy, and the use of part-time
staff would be appropriate in many circumstances, it iz unlikely
that s:.: a student would have sufficient Spanish language skills
to communicate what is being said and its importance, by and to
the LEP patient.

The options available to recipients for providing interpreter
sarvices to LEP persons have differing weaknesses and strengths
depending on the situation. Hiring bilingual staff for certain
critical positions, s.g9.. for patient or client contact
pesitions, would facilitate participation by LEP persens.
However, where there are several LEP language groups in a
racipient's service area this option may be impractical as the
only interpreter option, and addi.:onal language assistance
options may be required.

Use of staff or community volunteers may provide recipients with
a cost-effective method fo: providing interpreter services.
However, recipients should ensure that such a system is
sufficiently organized so that interpreters are readily available
during all hours of its operation. In addition, recipients
should ensure that such velunteers are gualified, trained and
capable of ensuring patient confidentiality.

The use of contract interpreters may be an optien for recipients
that are small, have a significant but small LEP population,
have leéess common LEP languags groups in their service areas, or
need to supplement their in-house capabilities on an as needed
basis, Such contract interpreters should be readily available,
qualified and trained.

Paid staff interpreters are especially appropriate where there is
a very large LEP presence in a few major language groups. As in
other options, these perscons should be gualified and availlable.
In most instances these employees are salaried and are entitled
to the same benefits received by other amployees.

A telaphone interpreter service such as the AT&T language line
may be a useful cptien as a supplemental system, or may be useful
when a recipient encounters an unusual language that it cannot

-




otherwise accommodate. Such a2 service often offers interpreting
services in many different languages and usually can provide the
service in guick response to a regquest. However, recipients
should be aware that such services may not always have readily
available interpreters who are familiar with the terminology
peculiar to the particular program or service or may reguire
special arrangements to use such persons.

III. Compliance and Enforcement

The recommendations outlined in Section II(B) are not intended to
be exhaustive. Reciplents are not reguired te use all of the
suggested methods and options listed. However, recipients should
astablish and implement policias and procedures for fulfilling
their Title VI egual cpportunity respensibilities to _EP persons
in the population eligible to be served.

In determining a recipient's compliance with Title VI, OCR's
concern will be whether the recipient's syster allows LEP
beneficiaries to overcome language barriers and thus have egual
access to, and an egual cpportunity to participate in, health
care and social service programs and activities. WwWhile a
recipient is not required to use the options listed, and may use
options that are egually effective, a recipient's appropriate use
of the options and methods discussed 1n this guidance, will be
viewed by OCR as evidepce of a recipient's intent to comply with
its Title VI obligations.

For example;, a small health care c¢linic that acceapts patients by
appointment only and serves a small but significant LEF
population may be able to meet its responsibility to its LEP
clients by making arrangements for interpreter services on an as
needed basis, and appropriately publicizing the availability of
such arrangements.

on the other hand, tha emergency room in a large hospital located
in an area with a larger and more diverse LEP population may
regquire a combination of language assistance optiona. In this
satting, there are likely to be a variety of patient contact
points, and immediate and accurate information to and from
patients is usually critical. In such a situation the recipient
alse should have staff that are bilingual in English and othar
frequently encountersd languages, in critical patient contact
positions. If available staff is insufficient, the recipient
should employ other staff interpreters and/or make other language
agssistance arrangements to ensure that there are no delays in
providing medical care and ne misunderstandings when conveying
information to, or cbtaining information or informal consent
from, patisnts.




‘ The procedural provisions of the regulations implementing Title

VI, found at 45 C.F.R. Sections 80.6 through B0.10, are

applicable tc all complaints or compliance reviews regarding a

recipient's compliance with its Title VI responsibility to LEP
beneficlaries.
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Ensuring Linguistic Access in Health Care Settings:

Legal Rights and Responsibilities

|ane Perkins, et. 2l, National Health Law Program
lanuary 1998, 190 pgs.

Overcomung language barriers to health care is critical to the well-being of millions of

immigrants i the United States today, who face substantial communication problems at
almaost every level of the health care delivery system. At the admirstrative level, sumply
scheduling an appotntment can be an ordeal for people with Limited English Proficiency. At
the clinical level, proper medical care can be a near impossibility when communication barmers
prevent health care providers from understanding their patients’ symptoms.

This manual shows advocates how to overcome language barriers to obtamn appropriate

medical care for their chients. It cutlines language access responsibilities under federal and
state law, as well as in the private sector, and coffers recommendations for addressing identifed
problems.

The manual s organized as follows:

Section | offers background information on the scope of the problem. This information
is based on a review of the literature and a national survey conducted by the National
Health Law Program,

Section |l discusses federal requirements for linguistic sccess, including Title VI of the
Civil Righss Act of 1964, Hill-Burton obligations, Medwaid and Medicare requirements,
the Emergency Treatment and Active Labor Act, and provisions of the United States
Constitutien. A docket of OCR decisions is included.

Section [1] describes the growmg body of state requirements, including state statutes,
that require translation services in health care settings. A state-by-state descriphon of
laws is included.

Section [V looks at activities by the managed care and private accreditation
organizabons

Section V offers recommendations for addressing the identified problems.
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Ensuring Linguistic Access in Health Care Settings:
Legal Rights and Responsibilities

Executive Summary

Overcoming language barriers to health care is critical to the well-
being of millions of immigranis in the United States today. This report
reviews public and private sector linguistic access responsibilities for
the health care setting. [mmigrants with limited English proficiency
(LEP) often face substantial communication problems at almost every
level of the health care delivery system. At the administrative level,
simply scheduling an appointment can be an ordeal for LEP patients.

At the clinical level, when communication barriers prevent he=lth
care providers from understanding their patients’ symploms, proper
medical care can be a near impossibility. The absence of a trained
interpreter not only may lead to improper diagnoses and care, but also
may call into question the doctor’s ability to obtain a patient’s
informed consent.

In most cases, providers have the means to overcome
barriers. Providers that serve large numbers of LEP patients can hire
bilingual providers and staff interpreters. Local language banks and
community-based organizations can provide contract interpreters who
are fluent in vadous languages. When necessary, telephone
translation services can furnish interpreter services in over 140
different languages.

Yet in communities throughout the country, providers continue to
muddie through their contacts with LEP patients, relying upon their
own rudimentary skills, patients’ family members, hospital service
employess, and other untrained interpréters. In some cases, these
practices may reflect an assumption that providers have no cbligation
to bridge language barriers with limited-English speaking patients. In
most instances, this assumption is wrong as a matter of law.

The Need for Linguistically Appropriate Healthcare Services

About thirty-two million people in the United States, 13.8 percent
of the population, speak a language other than English at home.
However, despite this large constituency, and laws that require
recipients of government funds to provide appropriate language
access to health care services, the current state of linguistic access o
health care leaves much to be desired. The National Health Law
Program has identified three factors that contribute to this problem.

First, the number of different languages spoken in the United
States has increased dramatically over the last thirty years. The
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current health care system is not equipped to operate in an
environment where numerous languages are spoken.

Second, current levels of funding often are inadequate to meet the
rising demand for interpretive services. While the exact costs of these
services are difficult to quantify, a recent survey of eight Seattie-area
institutions shows that the added expense of working with LEP
patients does impact a health care provider's budget. Unfortunately,
the current situation is exacerbated by the federal cutbacks on public
benefits for immigrants.

And, third, while both federal and state laws require access to

linguistically appropriate health care, these laws are little known and
rarely enforced.

The Current State of Affairs

These factors have resulted in an unhealthy reliance on untrained
interpreters. Most encounters with limited-English speakers are
handled by employees untrained as interpreters or by friends or
family of the patient. Researchers have found that untrained
interpreters are prone to errors that can seriously impair the health
care delivery process.

A less commaonly used method that involves volunteer interpreters
from community agencies holds some promise in that the agencles
often tzke a leadership role in advocating for linguistic access to
health care. Unfortunately, because volunteers may not be trained in
medical interpreting, many of the concerns about unirained
interpreters may apply.

Trained interpreters are used much less frequently. A small
number of providers employ staff interpreters. Other providers have
tumed to contract interpreters and language banks that employ
comiract interpreters to assist in comenunicating with patents. Yet
other providers use telephone interpretation services to meet the
needs of patients.

Language Access Responsibilities under Federal Laws

In the 1960s, with the passage of federal civil rights laws and the
Medicaid Act, the federal government launched a major effort to
protect the avil nghts of minorities and safeguard the health of
millions of indigent people. As both endorcer of civil rights laws and
as a major purchaser of health care services, the federal govermment
contnues to have a pivotal role in making health services more
available to linguistic minorities. A number of federal laws address
requirements for language access in health care.

® Title V1 of the Civil Rights Act of 1984, Title V1 of the Civil Rights
Act of 1964 states *No person in the United States shall, on ground
of race, color, or national origin, be excluded from participation in,
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be denied the benefits of, or be subjected to discrimination under

any program or activity receiving Federal financial assistance.”1
Because tederal funding of health care 1s pervasive, nearly every
health care provider is bound by Title VI. The U5, Department of
Health and Human Services (HHS) has long recognized that Title

V1 requires linguistic accessibility to health care. In addition, the
Office for Civil Rights (OCR] within HHS has consistently

interpreted Title VI to require the provision of qualified interpreter 4
services and translated materials at no cost to patients.

® The Hill-Burton Act. Enacted by Congress in 1946, the Hill-Burton
Act encouraged the construction and modernization of public and
nonprofit community hospitals and health centers. In retumn for
receiving these funds, recipients agreed to comply with a
“community gervice obligation™ that lasts in perpetuity. OCR has
consistently taken the position that this obligation requires Hill-
Burton fund recipients to address the needs of LEP patients.

® Medicaid. Medicaid is a cooperative federal-state medical
assistance program that provides health insurance coverage to
indigent aged, blind, and disabled pecple; poor families with
children; and poor children and adolescents. Medicaid regulations %
explicitly require state programs to operate consistent with Tide V1
of the Civil Rights Act The Health Care Finandng Administration
(HCFA), the agency in charge of Medicaid at the federal level,
requires states to communicate with beneficiaries both orally and
in writing in a language understood by the benefidary and to
provide interpreters at Medicaid hearings. Medicaid regulations
also provide heightened protections for people who reside in lon
term care facilities and to children and adolescents who are part of
Medicaid’s Early and Periodic Screening, Diagnosis and Treamment
(EPSDIT) program.

® Medicare. Medicare is the federal health msurance program that
covers people aged 65 or older, people of any age with permanent
kidney failure, and certain disabled people under age 65.
Medicare provides reimbursement to Medicare-participating
hospitals for bilingual services to inpatients and has initated pilot
programs employing the use of bilingual forms and educational
materials.

® Federal Categorical Grant Programs. Community health centers
and migrant health centers that receive federal funding must agree
to provide services in the language and cultural context most
appropriate to their patients.

® Emergency Medical Treatment and Active Labor Act. The
Emergency Medical Treatment and Active Labor Act (EMTALA)
requires hospitals that participate in the Medicare program and

' 47 WAL § 2000d. See alsr €5 CER § 80, app A (1994) (Tisting muamgples of federal fnancal assistance, incuding
Medicars, Medicaid, Matemnal and Chid Heat®h grants).
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have an emergency department to treat patients in an emergency
(including women in labor) without regard to their ability to pay.
EMTALA sets forth diagnosis and treatment responsibilities that
may be difficult or impossible to meet for hospitals that fail to
overcome language barriers with their patients.

Language Access Responsibilities Under State Law

hmem;em*mhydmm;dmmmﬁvemm
begun to recognize the growing need for linguistically appropriate
health care and to adopt measures that require or encourage health
care providers to take steps to overcome language barriers.

® Language Access Laws. A few states have passed comprehensive
language access law 5 that set forth a general respunsibility for
health care facilities to ensure communication with LEP patients.
Some of these laws, such as those passed in California,
Massachusetts, and New York, detail specific guidance to
providers on what they must do. In other states, such as Nlinois,
the legislation notes the importance of translation services, but
leaves lthrg;&}ftﬁlheimdﬂlcazrpmﬁderhdﬁjdemﬂm
services it will offer. Many more states have tied language access
laws to specific categories of health services. Not surprisingly,
states have reserved some of the most stringent requirements for
mental health and wng term care facilities.

Many states also have enacted provisions that encourage or
require both state agencies and sodal service agencies with whom
they con'ract to provide language appropriate services to LEP
patients, Model legislation in California, called the Dvmally-
Alatorre Bilingual Services Act, imposes direct obligations on state
and local agencies to provide appropriate translation services. The
Act requires, for example, that agencies translate materials
explaining their services into languages spoken by five percent or
more of the populations that they serve and employ sufficent
numbers of bilingual persons to ensure access for non-English
speaking persons.

® State Civil Rights Laws. State avil nghts laws provide another
source of authority for the imposition of language access
requirements on health care providers. For example, California’s
civil rights statute prohibits recipients of state funds from
discriminating on the basis of ethnic identification, religion, age.
sex, color, or physical or mental disability.

® Malpractice Laws. State statutes and common law rules
governing professional malpractice are yet another important
source of language access obligations. Inadequate communication
with patients may result in liability under tort principles in three
ways. First, providers may discover that they are liable for
damages resulting from treatment in the absence of informed
consent. Second, providers face potential claims that their failure
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to bridge communication gaps breaches professional standards of
care Third, a provider’s violation of language access laws may
raise a presumpton of negligence in some states.

* English-only Laws. At least eighteen states have enacted laws
that make English the official state language While many of these
laws are y symbolic, some require public officials to speak
En d no other languagefNwhen conducting state business.
Even the most strict of these laws, however, includes exceptions
for law enforcement and public health activities. The effect on
language access of 2 public health exception contained in such
laws iz hard to measure. Some state agencies may interpret the
exception broadly, while other agencies may choose o invoke the
exception only in very specific public health activities invelving,
for example, infectinus diseases.

Language Access Responsibilities in the Private Sector

The provision of publicly-financed health care services is rapidly
being delegated to the private sector, with significant effect on the
provision of language services. Two developments are particularly
noteworthy — the increased reliance on for-prefit managed care plans
and the growing influence of private accreditation organizations.

® Managed Care. Some innovative " IMOs are employing novel
programs to provide linguistically appropriate services to LEP
patients. Harvard Community Health Flan, for example, has
adopted interpreting policies that encourage pre-scheduling of
appot tments and use of on-staff interpreters.
State goverruments also can play an important role by adopting
base-line standards that managed care companies doing business
in the state must meet. While there has been little legislative
activity to date in this area, about half of the 80 or so Medicaid
managed care contracts reviewed for this manual addressed the
need for culturally sensitive services. California, for example, has
not only passed legislation that encourages assessment of the
linguistic accessibility of managed care plans, but also has inserted
noteworthy linguistic accessibility provisions in its Medicaid
managed care contracts, including provisions that require health
plans to assess the language capability of their service areas and to
develop plans explaining how they will serve LEF populations
within those service areas.

® Accrediting Agencies. State and federal agencies increasingly
relying on private accreditation entities to set standards and
monitor compliance with those standards. Both the Joint
Commission on the Accreditation of Healthcare Organizations
(JCAHO), which accredits hospitals and other health care
institutions (e.g. psychiatric facilities, home health agencies), and
the National C?:mmiﬂu for Quality Assurance (NCQA), which
accredits managed care organizations and behavioral health
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MCOs, have adopted standards that require language access in
health care.

JCAHO standards require hospitals to employ policies that
provide effective communication means for each patient served.
For example, on admission, patients must be informed of their
rights. If these rights are listed on written notices and postings
that the patient cannot understand, then the patient should be
informed of his or her rights in 2 manner that he or she can
understand. The NCQA accreditation process calls for MCOs to
be able to provide materials in languages understood by LEP
enrollees if they serve major non-Enghsh speaking populations (at
least 10 percent of membership). NCQA’'s Health Plan Employer
Data and Information Set (HEDIS) 3.0 presents a set of
performance measures for commercial, Mediczre, and Medicaid
managed care plans. It includes questions regarding bilingual
doctors and staff, availability of trained interpreters, and whether
materials are printed in languages other than English.

Recommendations

Based on the research conducted for this manual, the Natonal

Health Law Program has identified the following key provisions as
critical to the delivery of health care to LEP populations.

L

Health care providers and purchasers need education on the

fedaral and state laws governing linguistic access, particularly
Title V1 of the Civil Rights Act.

Government agencies and atizens need to enforce the civil rights
laws.

Efforts to collect data on LEF health status and utilization need to
be increased.
Hospitals and managed care organizations need to hire and
contract with bilingual providers/interpreters who can meet the
needs of their patients.
The linguistic measures in HEDIS 1.0 should be strengthened. In
the meantime, existing provisions need to be taken seriously by
insurance purchasers and MCOs—and the results need to be made
accessible to the public.
State Medicaid agencies should review their Medicaid provider
manuals and guidelines and contracts with managed care

izations to assure that, at a minimum, they comply with the
requirements for linguistic access that have been announced in
OCR decisions.
State laws and contract provisions should be monitored and

enforced by the state, and offending providers should be
sanctioned.
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B. States and health plans need to assure that affected LEP
consumers’ views are understood and incorporated.

9. Advocacy organizations that work on behalf of limited English
speaking populations and that work to improve health care access
should continue to be involved in efforts to improve linguistic
access.

10. Principles of interpreter services need to be established and
followed to assure the availability of qualified interpreter services.

Conclusion

Immigrants are coming to the United States in increasing numbers,
and they will continue to come iwre (o stay. This influx represents new
challenges to health care providers and purchasers, and it opens up
new health care markets.

Unfortunately, the healith care system is not adequately equipped
to serve limited Englisn speaking populations, and it has only begun
to recogrize the marketing opportunities that these populations
present. Yet, the problems are not going unaddressed. Innovative
approaches to serving limited English speaking persons are being
developed across the United States.

In addition to a growing awareness that population shifts are
creating a greater need for translation services, there are laws that
require linguistic access. Numerous federal and state civil rights laws
protect limited English speakers against discrimination in the delivery
of health care. Unfortunately, states, heaith care providers, and
managed care organizations are largely unfamiliar with these legal
requirements—even though most of those who are pirht:lputmgm
Medicare and Medicaid have signed contracts that explicitly require
them to adhere to the cvil rights laws, particularly Title V1 of the Civil
Rights Act. Consumers and consumer organizations also are not fully
informed. Clearly, there is much that needs to occur in the areas of
development, education, and enforcement.

To request a free copy of the full report please call 1-800-656-4533 and
ask for publication #1362,
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Secate Bl No. 1840

CHAPTER &2

An act to add Secton 1239 to the Health and Safery Code, relating
to hospital interpreters.

[Appreved by Covernor Beptember 5. 1990 Foed with
Sectemry of Smue emnber 11 |

LECSLATIVE COUNSELS DICEST
5B 1840, Kopp. General acute care hospitaly: interpreters.

Existing law requires a general acute care mal, s defined, 1o
obtain a Licease from the State Deparmment of Health Services and
meet prescribed rtandards

This bill weuld, iz additien, require a licensed gensral acute care
hespital to review ity exissing policles regarding interpreters,
cefined, for patieny with Lmited.English preficiescy a=d for
patients who are deaf knc to adopt and m.uu.ullt';r review & policy far
providing language asristance services to patent with language o
communicatior barsiers, 1 ifed.

The bill would, among other thing, require s lcensed
ACUE care ital to develop aad pest notices, as rpeciBed, to advise
patients and their families of the avalability of interpretery, the
procedurs for cbtaiming an interpreter, and the telephone sumbern
where complaints can be fled It would require the hospital to
identify a=d record a patient’s primary langusge and dialect on cne
or more speciied medics] information ftemns. It would fisther
reqire the hospital to preparw and maintaln as needed o Lt of
interpreters -.u.dF to notlfv employees of the hospindy commitment
to provide interpretens to All panents who request them

The bill would require the bospital to review all standardized
wrires material to determine whethar to tranalate it Ints language
other than English,

The bill would makes nm“mplimn with the abovementiored

bie to licensing wuthorides

Under existing law, viclasona of these provisiors would be a
misde=eaansr.

This bill would maks that sxisting law inapplicable to this bill

The pecple of the State of Californis do enact us follows
SECTION]. Sec=on 1295 U added 1o the Health and Safety Code,

fc reac:

1253. (a) The Legislarure finds and declares that California is
becor=ing a lazd of pecple whose lasguages and cultorm give e
state a piobal gual sy The Lepelatizre further finds and declares thar
accem to base health care services is the right of every resident of
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the state, and that scces to information regarding basic health care
services i3 an emental element of that right.

ﬁﬂﬂm, it & the tntent of the Lagisiature that where language
or communication bartiers exist berwesn patients and the i of any
genaral acuts care hespital armacgemeno phall Be made for
mIETFH*IE.'! or bilingaal professional maff to enmure adeguate and
speecy communicaton between patent and 1aff

(B) As used in this section:

(1) “Interpreter™ means a person fluent in lisy and in the
necessary second laspuage, who can sccurately speak read, and
reaclly interpret the necessary second language, or & person who can
sccurately sign and read dgn langaage. Ioterpretery skall have the
ability to translate the names u‘fq;od}' arty and %o dewcribe
competently pympterms and injuries {n beth T-:;.u.gu. Interpretens
rmay ioclude members of the medical or profeanonal s,

(2) “Language or communicaticn bartieny” means:

(A) With respect to spoken lacguage, barmers which are
expesienced by individuals whe wre limited-English-rpealdng or
con-Eoglish-rpealdng fadividuals whoe speak the se primary
lasguage and who comprise at loast § percent of the populagan of
the geographical area served by the hespital or of the acrual padent
population of the bospital. In cases of dispute, the state departrnent
thall determine, based oo chjectve data, whether the § percent
pepulation standard spplies to a ;iwhn hespital, -

(B} With respect to fgm language, barriers which wre experien
by individuals whe are deaf -.-.d‘ whese primary language i fign
language.

(e} Teo ensare aceess to health euﬁhiﬂ-hmlﬂm I-Ef le!T:hh&
lim:ited-Englisk-rpeaking or son-Englab-rpealing residents
residents, licansed general acute care hospitals :hll}!

1) Review ecicog policles regarding interpreten for patent
with lrmited Erglish i and for patienty who are dead,
including the availability of staff to act u1 nterpreten.

(2) Adept and review annually a pelicy for providing language
pasistance services toc patents with language or commumucaton
barriers. The policy shall include procedures for g, to the
ertent pomdble, m determined the borpital the we of an
interpreter whensver 2 lan ¢ of coammurication basrier existy,
E!FEFrWhJTEthEFIﬁEﬁL BT i ‘ﬂﬂ%ﬂﬂlﬂﬂf&ﬂlﬁ1ﬂlhﬂﬁrlﬁ
the interpretar sarvize, chocses 1o e & farmly member or friend
whe voluntesrs to interpret. The procedures ihall be dergned fo
magmize effcent we of interpretera and munimize delays in
providing interpreters to pacents The procedures whall enrure, to
the extent possble, a1 determined by the horpital that isterpreten
are available, either cn the premises or sccesnible by telephone, 34
hours a day. The horpital aball a-rually Taze=ul to the TiAte
depurtmert & cepy of the updated pelicy acd sbal include 2

Foie—mtioa  =f jee aSary ta azpce acegquata and r.’-"'*d‘.'"

BT RiEE P,
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cormmunication berween patients with language or communicaton
barriers and staff.

{3} Develep, and m&: conspicucw locations, notices that advise
patients acd their dies of the avalability of interpreters, the
procechure for chtaining an interpreter and the telephons numbers
where complainty may be filed concerning interpreter service

blems, including. but not lrmited to, a T.D.D. number for the
irapaired. The notices shall be posted, at a minimyum in the
emergency room, the admirting area, the entrance, and in outpatient
areas. Nodces shall infor— patent that interpreter services wre
available upon requaest, shall st the languages for which [sterpreter
services are aviiable, shall fmao cet patenty to direct tu:g].ﬁ.nn
regarcing (nterprater services to the state department akall
m&l local address and telephone number of the sate
t including, bur pot Hmited to, a T.D.D. number for the

hu.riu? impaired.

(4) ldentf and record » patient’s primary wnd dislect
ea ane e¢r mere of the following: patient medical berpital
bracelet, bedside notice, or nursing card

(5] Prepare aod maintain us needed g lint of interpreters who
have been |dencfied as proficlent (n fgn langpuage and In the
languages of the population of the geogra area serviced who
bave the ability to canslate the names of body parts, infuriss, and
Symptami

(6) Notfy employess of the bospinl'i commirmant to provide
intergreteny (o all patents who request them

(T} Review ol stancardized written formu, waiven, documests,
and [nformational materials avallable to patients upen admission to
determine which to tranalate into lan es other than Fnglish

(8) Consider providing ity nemkilin staff with standardized
picture and phrase stest for we i routine communications with
patients whe have lanpuage or communization barriess.

() Consider develcping cormmumiry laison groups to snable the
bospital and the limited-English-spealcng and deaf communities to
ensure the adequacy of the interpreter serviced.

(d) Neocompliance with this section shall be reportabls to
Ecensing suthoritles

(e) Secticn 1290 shall not spply to this secticn.
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